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In this action arising out of arefusal to rehire, Bonni e Reed
appeals, pro se, the summary judgnent awarded Sheriff Richard
Her nandez and Bastrop County, Texas (jointly, the County). Reed
contends, inter alia, that the district court reversibly erred by
not allow ng himto change answers to his deposition, relied on by
the County in support of summary judgnent. (Reed attenpted to nake
the changes with errata sheets that do not conply with FED. R Cw.

P. 30(e).) AFFI RVED.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| .

Reed was hired in July 1999 by the Bastrop County Sheriff’s
Departnent. In Septenber 2000, Reed was arrested by the Bastrop
Police Departnment for “Assault Wth Bodily Injury (Famly
Vi ol ence)”, based on his estranged wife's conplaint. Two days
|ater, after Reed had been charged, the Sheriff’s Departnent
termnated his enploynent; the stated reason was his arrest. After
the charges against Reed were dismssed, he reapplied for
enpl oynent with the Sheriff’s Departnent; he was not rehired.

Reed filed this action in state court, presenting a claim
under 42 U.S.C. § 1981 for racial discrimnation and nunerous state
law clainms. The action was renoved to district court. Sunmary
j udgnent was awarded agai nst Reed on all 15 of his clains.

1.

A Sunmary judgnent is awarded upon showing “there is no
genui ne issue as to any material fact and ... the noving party is
entitled to a judgnent as a matter of law'. Feb. R Qv. P. 56(C).
The judgnment is reviewed de novo, applying the sanme standards as
did the district court. E.g., Anerican Hone Assurance Co. V.
United Space Alliance, LLC, 378 F.3d 482, 486 (5th Cr. 2004).
Once the novant identifies parts of the record that it believes
denonstrate an absence of a material fact issue, the burden shifts
to the nonnovant to identify specific facts that create such an

issue for trial; allegations or denials in the pleadings are not



sufficient. E. g., Edwards v. Your Credit, Inc., 148 F. 3d 427, 431-
32 (5th Gr. 1998) (citing FeED. R CGv. P. 56(e) and Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 256-57 (1986)). 1In response to
the County’s sunmary judgnent notion, Reed offered only untinely
deposition errata sheets, which the district court woul d not accept
as evi dence.

Reed contests the summary judgnent only for his clains for
fraud, intentional infliction of enotional distress, and tortious
interference with contract. By failing to address the other
clains, Reed has abandoned them See Yohey v. Collins, 985 F.2d
222, 225 (5th CGr. 1993) (issues not briefed are abandoned).

Wth one exception (the County does not challenge Reed s
appendi x nunber 12), each side noved to strike the other’s appendi x
as beyond the scope of the record on appeal. Reed’ s chal | enged
appendi ces are not included in the record; therefore, the County’s
motion to strike is GRANTED. The County’s appendi x contains
deposition excerpts that were submtted as an exhibit to its
summary judgnent notion; therefore, Reed’s notion to strike is
DENI ED

A

Reed nmai ntains the district court erred in not considering his
deposition errata sheets as evidence in opposition to summary
j udgnent . Cenerally, for reviewwng a summary judgnent, broad

discretion is accorded evidentiary rulings; ordinarily, such



rulings will be disturbed only on a showing of manifest error.
E.g., Love v. National Medical Enterprises, 230 F.3d 765, 775 (5th
Cir. 2000).
Changes by a deponent to his deposition are controll ed by Feb.
R CGv. P. 30(e). That rule provides:
If requested by the deponent ... Dbefore

conpletion of the deposition, the deponent
shal | have 30 days after being notified by the

[court reporter] that the transcript ... is
available in which to review the transcript
and, if there are changes in form or

substance, to sign a statenent reciting such
changes and the reasons given by the deponent
for maki ng them
(Enphasi s added.) The County asserts that Reed waived his ability
to correct his deposition by not tinely filing the errata sheets
wth the court reporter.
Reed attenpted to nake 120 changes to his deposition answers.
He concedes the errata sheets were submtted outside the 30-day
period allowed by Rule 30(e). Several of the answers he seeks to
change were relied on by the County inits summry judgnent notion.
The changes include: “Yes” to “no”; “correct” to “incorrect”; “I
can't say that” to “Yes, | can say that”; and inserting wholly new
explanations in contradiction of his prior answers.
In addition to not nmaking the changes to his deposition within

the requisite 30-day period, Reed never submtted the changes to

the court reporter. He contends his failure to submt the errata



sheets in accordance with the Rule was due to an error by his
attorney.

The district court based its exclusion ruling on both the
untinely and otherw se i nproper attenpted filing of the sheets and
their inproper subject-matter. Rule 30 (e) does not provide any
exceptions to its requirenents. Accordingly, the district court
did not commt manifest error by excluding the errata sheets.
(Therefore, we need not reach the district court’s second basis for
excl usion.)

B

The sunmary judgnent record havi ng been defined, next at issue

is the summary judgnent. It was properly awarded agai nst Reed.
1

In his deposition, Reed testified that the County conmtted
fraud by telling his attorney that the Sheriff’s Departnent would
rehire himafter the assault charges were resolved. Under Texas
| aw, a fraud claim requires showing that: a mterial
m srepresentati on was nade; the representation was fal se; when the
representati on was nade, the speaker knew it was false or nade it
reckl essly wi thout any know edge of its truth; the speaker made the
representation intending the other party to act on it; that party
acted in reliance upon the representation; and that party thereby
suffered injury. E.g., Gaspard v. Beadle, 36 S.W3d 229, 235 (Tex.

App. — Houston [14th Dist.] 1994, no pet.). Reed has failed to



present adm ssible evidence establishing material fact issues on
any of these el enents.
2.

Reed clainms the County’s termnating his enploynent post-
arrest constitutes “intentional infliction of enotional distress”.
Under Texas law, the elenents for this claimare: the defendant
acted intentionally or recklessly; the conduct was extrene and
out rageous; the defendant’s actions caused the plaintiff enotional
di stress; and such enotional distress was severe. E.g., Twnman v.
Twynman, 855 S.W2d 619, 621 (Tex. 1993).

For two of the four elenents, Reed nmaintains: hi s seeking
medi cal treatnent for depression establishes the County’s conduct
as being extrene and outrageous; and his enotional distress was
severe because he “lost his job, lost his source of inconme, and was
then distressed by his inability to pay his bills”. Reed fails to
denonstrate a material fact issue.

3.

Reed's final claimis for tortious interference with contract.
Texas’ enploynent-at-will doctrine provides that enpl oynent for an
indefinite time period, as was Reed’s, nay be term nated w thout
cause by either party. E.g., Federal Express Corp. v. Dutschman,
846 S.W2d 282, 283 (Tex. 1993).

Reed did not have an enploynent contract with the County;

i nstead, he asserts that the County’s policy manual constitutes a



constructive contract. In Texas, however, “[i]t is well
established ... that an application for enploynent, handbooks,
copies of the enployer's policies, and other simlar docunents do
not constitute an agreenent or contract that limts the enployer's
right totermnate the enploynent at wll”. Day & Zi mrernmann, |nc.
v. Hatridge, 831 S.W2d 65, 69 (Tex. App. - Texarkana 1992, wit
deni ed) .
L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



